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1. INTRODUCTION 

1. SBC Communications Inc. (SBC) and AT&T Corp. (AT&T) (collectively, “the Applicants”) 
have filed a series of applications’ pursuant to sections 214 and 310(d) of the Communications Act of 
1934, as amended (Communications Act or Act)’ and section 2 of the Cable Landing License Act3 in 
connection with their proposed merger. This merger would combine one of the largest regional Bell 
Operating Companies (BOCs) with one of the largest providers of interexchange and competitive local 
service. This proposed merger occurs against the backdrop of ongoing change in the industry, including 
the pending merger of Verizon and MCI and the recent merger of Sprint and Nextel.’ SBC and AT&T 
offer competing services in many communications markets, and each also supplies wholesale inputs 

’ Commission Seeks Comment on Application For Consent to Transfer of Control Filed By SBC Communications 
Inc. and AT&TCorp., Public Notice, WC Docket No. 05-65, DA 05-656 (rel. Mar. 11,2005), corrected by Erratum, 
WC Docket No. 05-65 (rel. Mar. 14, 2005) (PublicNotice). 

’ 47 U.S.C. $9 214,31O(d). 

Id. 5 35;  see generally An Act Relating to the Landing and Operation of Submarine Cables in the United States, 47 
U.S.C. $9 34-39 (Cable Landing License Act). 

This merger is one of three in little more than a year involving the former “Big 3” long distance carriers (AT&T, 
MCI, and Sprint), which faced rapidly declining revenues in some of their core retail markets in the past few years as 
a result of increasing competition 60m local carriers, wireless carriers, cable companies, and others. See Verizon 
Communications Inc. and MCI, Inc. Applications for Approval of Transfer of Control, WC Docket No. 05-75, 
Memorandum Opinion and Order, FCC 05-184 (rel. Nov. 17,2005); Applications ofNexte1 Communications, Inc. 
and Sprint Corporation for Consent to Transfer Control ofLicenses and Authorizations, WT Docket No. 05-63, File 
Nos. 0002031766, el a/ . ,  Memorandum Opinion and Order, FCC 05-148 (rel. Aug. 8,2005) (Sprint/Nextel Order). 

4 
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relied upon by the other Applicant and other competitors in various retail markets. Thus, the proposed 
merger requires us to examine its effects on competition - which are both horizontal and vertical in 
nature - in a wide range of significant communications markets. 

2. In accordance with the terms of sections 214(a) and 310(d), we must determine whether the 
Applicants have demonstrated that the proposed transfers would serve the public interest, convenience, 
and necessity.5 Based on the record before us, and as discussed more fully below, we find that the 
transaction meets this standard. After analyzing the record, we conclude that significant public interest 
benefits are likely to result from this transaction. These benefits, which are likely to flow to consumers, 
relate to enhancements to national security and government services, efficiencies related to vertical 
integration, economies of scope and scale, and cost savings. We further conclude that, in light of the 
consent decree executed between the Department of Justice and the Applicants (DOJ Consent Decree): 
the transaction is not likely to have anticompetitive effects in the relevant markets discussed below. 
Moreover, to the extent that the merger increases concentration in relevant markets, we find that the 
public interest benefits of the merger outweigh any potential public interest harms. Finally, we note that 
the Applicants have offered certain voluntary commitments? Because we find these commitments will 
serve the public interest, we accept them and adopt them as conditions of our approval of the merger. 

11. EXECUTIVE SUMMARY 

3. 
following key services, finds that the merger is not likely to result in anticompetitive effects in relevant 
markets. 

As discussed below, our analysis of the competitive effects of the merger, which focuses on the 

Special access competition. The record indicates that, in a limited number of buildings where 
SBC and AT&T are the only camers with direct connections, the merger is likely to have an 
anticompetitive effect on the market for Type I wholesale special access services. We find, 
however, that the DOJ Consent Decree adequately addresses these likely anticompetitive effects. 
With respect to Type II wholesale special access services, we find that other competitors with 
similar types of local facilities will remain post-merger to help mitigate the loss of AT&T. 

Retail enterprise competition. We find that the merger will not likely have anticompetitive 
effects for enterprise customers, even though we find that the Applicants currently compete 
against each other with respect to a range of enterprise customer classes and enterprise services. 
We find that competition for medium and large enterprise customers should remain strong after 
the merger because medium and large enterprise customers are sophisticated, high-volume 

Sprint/Nexfel Order, FCC 05-148 at para. 2 0  Applications ofNYNEX Corp., Transferor, and Bell Atlantic Corp., 5 

Transferee, For Consent lo Transfer Confrol of " E X  COT. and 11s Subsidiaries, File No. NSD-L-96-10, 
Memorandum Opinion and Order, 12 FCC Rcd 19985, 19987 at para. 2 (1997) (Bell Atlanfic/"EXOrder); 
Merger of MCI Communications Corp. and British Telecommunications PLC, GN Docket No. 96-245, 
Memorandum Opinion and Order, 12 FCC Rcd 15351,15353 at para. 2 (1997) (BT/MCI Order). 

UnitedSfafes v. SBC Communications, Inc., Civil Action No. 1:05CV02102, Final Judgment (D.D.C. filed Oct. 27, 
2005) (DOJ-SBC/AT&T Consent Decree); see also Unifed Stales v. SBC Communications, Inc., Civil Action No. 
1:05CV02102, Complaint (D.D.C. filed Oct. 27,2005) (DOJ-SBC/AT&TComplainf). 

See generally Letter from Thomas F. Hughes, Vice President-Federal Regulatory, SBC, to Marlene H. Dortch, 1 

Secretary, FCC, WC Docket No. 05-65, Attach. (filed Oct. 3 1,2005) (SBC Oct. 31 Ex Parte Letter); see also 
Appendix F. 
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purchasers of communications services that demand high-capacity communications services, and 
because there will remain a significant number of camers competing in the market. With respect 
to small enterprise customers, we recognize that AT&T had announced its gradual withdrawal 
from that market, and we conclude after examining the record that it was not exerting significant 
competitive pressure with respect to those customers. 

Mass market competition. We conclude that the merger will not likely have anticompetitive 
effects in the mass market. While AT&T currently retains a significant share of mass market 
customers, we find, as with small business customers, that AT&T has ceased marketing mass 
market services and has been gradually withdrawing from that market. Consequently, we find 
that, immediately prior to the announcement of the merger, AT&T was not exerting significant 
competitive pressure on SBC within SBC’s own region. Moreover, we note the rapid growth of 
internodal competitors -particularly cable telephony providers (whether circuit-switched or 
voice over IP (VoIP)) ~ as an increasingly significant competitive force in this market, and we 
anticipate that such competitors likely will play an increasingly important role with respect to 
future mass market competition. 

Internet backbone competition. Based on the record, we are persuaded that the merger is not 
likely to result in anticompetitive effects in the Internet backbone market. We do not find that 
the Tier 1 backbone market is likely to tip to monopoly or duopoly, based either on market share 
or on other factors, such as changes in relative traffic volumes or through targeted de-peering or 
degraded interconnection. Rather, we expect a number of Tier 1 backbones to remain as 
competitive alternatives to the merged entity. We also are not persuaded that the merger will 
increase the Applicants’ incentive andor  ability to raise rivals’ costs. Given the level of 
competition we expect to remain in the Tier 1 backbone market, we are not persuaded that such 
actions would be viable. 

Wholesale interexchange competition. We find that the merger is not likely to result in 
anticompetitive effects for wholesale interexchange services. We conclude that the market will 
remain competitive post-merger, due primarily to the presence of numerous competitive 
nationwide fiber networks with excess capacity. 

International competition. We find that the merger is not likely to result in anticompetitive 
effects for international services provided to mass market, enterprise, or global 
telecommunications services customers. Additionally, we find that the merger is not likely to 
result in anticompetitive effects in the international transport, facilities-based IMTS, or 
international private line markets. 

Applicants’ commitments. The Applicants offered certain voluntary commitments related to 
special access, stand-alone DSL, the Commission’s Internet Policy Statement, and Internet 
backbone services. Because we find these commitments serve the public interest, we accept 
them and adopt them as express conditions of our merger approval. 

4. Accordingly, based on the record, we find that the merger of SBC with AT&T is in the public 
interest and we grant the applications for transfer of control. 

4 
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111. BACKGROUND 

A. Description of the Applicants 

1. AT&T Corp. 

5 .  AT&T, a publicly-traded corporation incorporated under the laws of the State of New York in 
1885, and headquartered in Bedminster, New Jersey,’ is one of the nation’s largest providers of local 
exchange, long distance, and international telecommunications services. Today, AT&T provides 
telecommunications services through two principal divisions - a business services division and a 
consumer services division. AT&T owns, operates, monitors and maintains extensive communications 
networks, and holds numerous Commission licenses and authorizations, including domestic and 
international section 214 authorizations, wireless and earth station licenses, and interests in submarine 
cable landing licenses, with facilities in countries and cities throughout North America, Latin America, 
Europe, Africa, and the Asia-Pacific region.’ 

6. AT&T Business Services (ABS) provides a variety of Communications services to domestic and 
multi-national businesses and government agencies.” These services include “retail and wholesale 
domestic and international voice services, and a wide range of retail and wholesale IF’ and other data 
transport and managed data services.”” AT&T is one of the most significant providers of 
communications services to the United States government.’* It provides services that include capabilities 
for the highest levels of security, reliability, recoverability, and global coverage.” Because of these 
network capabilities, AT&T is also an established provider to many of the largest businesses and 

AT&T Corporation, SEC Form 10-K at 1 (filed Apr. 28,2005), available at 
http://www.sec.gov/Archives/edgar/data/5907/0000950 12305002878/y06520e1 0vk.txt (AT&T 2004 Form IO-K) 

’ SBC/AT&T Application, App. A at A-I - A-3; Applications for Approval of Transfer of Control, WC Docket No. 
05-65, Electronically Filed Applications; Public Notice at 2-3 (listing international section 214 authorizations, cable 
landing licenses, satellite earth station authorizations, and wireless radio service licenses for which AT&T is seeking 
to transfer control to SBC); Letler from Mark D. Schneider, Counsel for AT&T, to Marlene H. Dortch, Secretary, 
FCC, WC Docket No. 05-65 (filed Sept. 29,2005) (minor amendment to File No. SES-T/C-200500232); Letter from 
Mark D. Schneider, Counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65 (filed Sept. 
29,2005) (minor amendment to File Nos. SES-T/C-20050224-00230; SES-T/C-200501224-0023l); Letter from 
Mark D. Schneider, Counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket-No. 05-65 (filed Sept. 
29,2005) (minor amendment to File Nos. ITC-T/C-20050224-00072 et al., SCL-T/C-20050222-0002); Letter from 
Mark D. Schneider, Counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65 (filed Sept. 
29,2005) (minor amendment to File No. 0012-EX-TU-2005, Confirmation No. EL656885); Letter from Mark D. 
Schneider, Counsel for AT&T, to Marlene H. Dortch. Secretary, FCC, WC Docket No. 05-65 (filed Sept. 29,2005) 
(adding call sign S2379 inadvertently omitted from FCC Form 312-Alascom); Letter from Mark D. Schneider, 
Counsel for AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65 (filed Sept. 29,2005) (minor 
amendment to File No. 0002052535); Letter from Mark D. Schneider, Counsel for AT&T, to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 05-65 (filed Sept. 29,2005) (minor amendment to File No. 0002052427); see also 
Appendix B. 

lo SBC/AT&T Application, App. A at A-I 

‘ I  Id. 

“ I d .  

I’ Id. 

http://www.sec.gov/Archives/edgar/data/5907/0000950
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wholesale customers, including those with requirements in multiple, widely dispersed locations in this 
country and around the world.I4 Revenues from business services provided by AT&T were $22.6 billion 
in 2004.15 As a result of significant competitive pressure, these revenues have declined more than 18 
percent over the past four years.16 

7. AT&T Consumer Services (ACS) provides communications services to AT&T’s remaining 
mass market customers and smallihome-based businesses.” These services include traditional long 
distance voice services, such as domestic and international dial and toll-free voice services, as well as 
operator-assisted services.” Approximately 65 percent of AT&T consumer services revenue is from 
stand-alone long distance offerings.” In addition, AT&T provides dial-up Internet services and local 
exchange services, and often relies upon unbundled network element platform (UNE-P) arrangements 
with incumbent local exchange carriers (incumbent LECs) such as SBC.” AT&T’s local services 
constitute about 35 percent of consumer services revenue, and are usually bundled with its facilities- 
based long distance services to provide all-distance voice services?’ In mid-2004. AT&T announced that 
it would no longer actively compete for new mass market customers.22 

2. SBC Communications Inc. 

8. SBC is a publicly-traded Delaware corporation, headquartered in San Antonio, Texas.23 
Through its operating subsidiaries, SBC provides communications services and products to businesses 
and consumers in the United  state^?^ SBC’s products and services vary by market, and include local 
exchange services, wireless communications, long distance services, Internet services, 
telecommunications equipment, network access, and directory advertising and publishing.2s SBC also 

l4 Id. 

I s  Id. 

- 

Last year’s revenues for services provided by ABS were down fiom $25.1 billion in 2003, $26.6 billion in 2002, 16 

and $27.7 billion in 2001. Id.; AT&T, 2002 Annual Report at 12 available a1 
bttp://www.att.com/ar/docs/annualreport~2002.pdf (AT&T 2002 Annual Report). 

I’ SBC/AT&T Application, App. A at A-1-A-2 

Id. 

l 9  SBC/AT&T Application, Declaration of Dennis W. Carlton and Hal S. Sider (SBC/AT&T CarltodSider Decl.) at 
para. 41. Specifically, ACS earned approximately $5.2 billion for stand-alone long distance, transactional and other 
services in 2004. AT&T, AT&T Corp. Fourth-Quarter and Full-Year 2004 Financial Results, Historical Segment 
Data (Jan. 20, 2005) available a1 httu://www.att.com/i~dff4a04 financialsmdf (AT&T 2004 Financials). 

2o SBC/AT&T Application, App. A at A-1-A-2. 

’I SBC/AT&T CarltodSider Decl. at para. 41. Specifically, ACS eamed approximately $2.7 billion for bundles of 
local and long distance services in 2004. AT&T 2004 Financials, Historical Segment Data. 

22 SBC/AT&T Application, App. A at A-2. 

” SBC Communications Inc., SEC Form 10-K at 1 (filed Mar. 11,2005), available a1 
bttp://www.sec.gov/Archives/edgar/data/7327 17/00007327 17050001 76/fomlOk.htm (SBC 2004 Form IO-K). 

” Id. 

*’ Id. SBC publishes Yellow and White Pages directories and electronic directories. Id. at 4. 

6 
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offers satellite television services through an arrangement with EchoStar Communications C0rp.2~ In 
addition, SBC has investments in communications companies with operations in 14 countries.27 

9. SBC was created as one of several regional holding companies to hold AT&T's local telephone 
companies?' Originally, SBC operated in five southwestern states, but it expanded its operation to 13 
states through mergers with Pacific Telesis Group, Southern New England Telecommunications 
Corporation. and Ameritech Corporation in 1997, 1998, and 1999, re~pect ively.~~ Currently, SBC 
provides telecommunications services in Arkansas, California, Connecticut, Illinois, Indiana, Kansas, 
Michigan, Missouri, Nevada, Ohio, Oklahoma, Texas, and Wisconsin,)o and serves a total of 
approximately 52 million local access lines in-region.)' 

10. SBC provides landline telecommunications services, including local and long distance voice, 
data, and messaging services, on a retail and wholesale basis.)* Although SBC is authorized to offer long 
distance services nationwide, it provides long distance and international services primarily to customers 
in its region and to customers in selected areas outside of its wireline subsidiaries' operating areas." 
SBC also provides various data services, such as switched and dedicated transport, Internet access and 
network integration, and sells data eq~ipment. '~ SBC's Internet offerings include basic dial-up access 
service, dedicated access, web hosting, e-mail, and high-speed access, such as digital subscriber line 
(DSL), services.35 SBC also holds a 60 percent economic interest and 50 percent voting interest in 

" Id. at 1 

Id. at 1. The intemational investments include companies that provide local and long distance telephone services, 21 

wireless communications, voice messaging, data services, Internet access, telecommunications equipment, and 
directory publishing. See id. at 5-6. 

Id. at 1. On January 1, 1984, SBC was spun off from AT&T Corp. as a result of a 1982 antitrust consent decree. 
Id.; United States v. AT&T, 552 F. Supp. 131 (D.D.C. 1982), af'dsub nom. Malyland v. UnitedStates., 460 US. 
1001 (1983). 

SBC 2004 Form 10-K at 1 ;  Applications ofPuctJk Teksis Group, Trunsferor, andSBC Communications, Inc., 
Transferee, for Consent to Transfer Control ofpacific Telesis Group and its Subsidiaries, Report No. LB-96-32, 
Memorandum Opinion and Order, 12 FCC Rcd 2624 (1997) (SBC/PacTel Order): Applications for Consent to the 
Transfer of Control ofLicenses and Section 21 4 Authorizations from Southern New England Telecommunications 
Corporution, Transferor To SBC Communications, Inc., Transferee, CC Docket No. 98-25, Memorandum Opinion 
and Order, 13 FCC Rcd 21292,21306, para. 29 (1998) (SBC/SNETOrder); Applications ofAmeritech Corp.. 
Transferor, and SBC Communications, Inc., Transferee, For Consent to Transfer of Control, Memorandum Opinion 
and Order, CC Docket No. 98-141, 14 FCC Rcd 14712, 14737, para. 48 (1999) (SBUArneritech Order). 

30 SBC 2004 Form 10-K at 1 

3' SBC Communications Inc., SBC Investor Briefing No. 246. SBC To Acquire A T W  Creates Premier, Global 
Providerfor New Era of Communications at 2 (Ian. 31,2005), available at http://sbc.merger- 
news.comidownloads/sbc-att_IB.pdf (SBC Jan. 2005 Investor Briefmg). 

32 SBC 2004 Form 10-K at 3 .  

" Id. at 2 

29 

Id. at 4. Network integration services include installation of business data systems, local area networking, and 34 

other data networking offerings. Id. 

"Id. SBC has approximately 5.1 million digital subscriber lines (DSL). SBC Jan. 2005 Investor Briefing at 2-3. 

7 

http://sbc.merger
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Cingular Wireles~.’~ Through Cingular, SBC provides wireless services nationwide, and with Cingular’s 
alliances with other GSM-based providers, Cingular offers coverage in 170 countries worldwide.” SBC 
markets many of its services, including local and long distance, DSL, and satellite television, along with 
Cingular wireless service, as bundled offerings.)8 

B. Description of the Transaction 

1 1 .  In July and November 2004. members of AT&T’s and SBC’s management held discussions on a 
possible merger.)’ In January 2005, AT&T’s and SBC’s management again held discussions, and on 
January 30,2005, AT&T and SBC entered into a merger agreement (“Merger Agreement”). According 
to the terms and conditions of the Merger Agreement, a wholly-owned subsidiary of SBC will merge 
with AT&T, and AT&T will thereby become a wholly-owned subsidiary of SBC.40 Pursuant to the 
Merger Agreement, each share of AT&T stock will be converted into 0.77942 shares of SBC common 
~ t o c k . ~ ‘  AT&T will continue to own the stock of its subsidiaries, and AT&T and its subsidiaries will 
continue to hold all of the Commission licenses and authorizations that they held prior to the merger.4z 
SBC will become the new parent of AT&T, resulting in the indirect transfer of control of the 
Commission licenses and  authorization^.^^ 

12. The Applicants contend that approval of the proposed transaction is in the public interest. They 
assert that “[tlhe public will benefit from the merger’s creation of a vigorous U.S. camer with global 
reach,’* and claim that the merger will strengthen national security by enabling AT&T, as a robust, 
U.S.-owned camer, to improve and expand the important services it provides to numerous government 
customers.45 Finally, the Applicants assert that the merger will increase innovation and investment in the 

36 SBC Jan. 2005 Investor Briefing at 2, 

” SBC/AT&T Application at IO. 

’’ SBC Communications Inc.. 2004 Annual Report 7 ,  1 I ,  22.28 (Feb. 25,2005), available ai 
http://uww.sbc.comiinvestor~relations/company~repo~~and~sec~fil~siedSBC~2004~~.pdf (SBC 2004 Annual 
Report). 

39 AT&T Corp., SEC Schedule 14A at 28 (filed May 23,2005) available at 
httu://www.sec.eov/Achivesiededear/data/5907/0000950 12305006605/vO465 Idmdefml4a.htm (AT&T 2005 Proxy 
Statement). AT&T also was having discussions with six other third parties, and exchanged confidential information 
with one of them. Id. 

4o SBC/AT&T Application at 11 

4’ Id. In addition, prior to the closing of the merger, AT&T will pay its shareholders a special dividend in cash, in 
the amount of $1.30 per share of AT&T common stock. Id. 

“Id.  

43 Id. 

‘‘ Id. at 4 

45 Id 

8 
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telecommunications industry, as the companies will have greater incentives to invest in research and 
d e ~ e l o p m e n t . ~ ~  

13. The Applicants also assert that the merger will not reduce competition. The Applicants argue 
that the two companies’ services are “largely c~mplernentary.”~~ They contend that AT&T focuses on 
national and global enterprise customers, while SBC focuses on residential consumers and regional 
businesses!’ They also contend that there are numerous other competitors in each market segment in 
which they ~ompete.~’  Finally, they suggest that the market definitions the Commission has traditionally 
applied in merger proceedings may not be suitable given the continual advances in communications 
technologies, the substitution of services based on Internet Protocol (IP) for circuit-switched services, 
and the substitution of wireless services for traditional wireline services?’ 

C. Applications and Review Process 

1. Commission Review 

14. On February 21,2005, SBC and AT&T jointly filed a series of applications seeking 
Commission approval of the proposed transfer of control of licenses and authorizations held by AT&T 
and its subsidiaries to SBC?’ On March 1 I ,  2005, the Wireline Competition Bureau released a Public 
Notice seeking public comment on the proposed tran~action.~’ In response to the Public Notice, more 
than 50 parties filed petitions to deny the applications or formal comments supporting or opposing grant 

46 Id. at 5. 

47 Id. at 6. 

“ Id. 

“Id.  

Id. at 5-6 so 

’’ Pursuant to section 214 of the Communications Act, SBC and AT&T filed applications seeking Commission 
approval to transfer to SBC control of domestic and international section 214 authorizations held by AT&T and its 
subsidiaries. 47 U.S.C. 9 214. The Applicants also filed an application for consent to transfer control of AT&T’s 
interests in submarine cable landing license to SBC pursuant to section 2 of the Cable Landing License Act. 47 
U.S.C. g 35. Pursuant to section 3 lO(d) of the Communications Act, SBC and AT&T filed applications seeking 
Commission approval to transfer to SBC control of wireless and earth station licenses and authorizations held by 
AT&T and various subsidiaries, and filed an application for Commission approval to transfer control of 
Experimental Radio Service Licenses from AT&T to SBC. 47 U.S.C. 6 3lO(d); see also Appendix B (listing 
licenses and authorizations subject to transfer of control). 

”Public Notice. The Public Notice set due dates of April 25,2005 for the filing of Comments and Petitions to Deny 
and May 10,2005 for Responses and Oppositions. Id. The Wireline Competition Bureau (Bureau) adopted 
protective orders under which third parties would be allowed to review confidential or proprietaty documents. SBC 
Communicafions Inc. and AT&T Corp. Applications for Approval of Transfer ofControl, WC Docket NO. 05-65, 
Order Adopting Protective Order, 20 FCC Rcd 5196 (2005) (First Profective Order); SBC Communications Inc. and 
AT&T Corp. Applicationsfor Approvd of Transfer of Control, WC Docket No. 05-65, Order Adopting Second 
Protective Order, 20 FCC Rcd 8876 (2005) (Second Protective Order). 

9 
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of the  application^.^^ On April 18,2005, Wireline Competition Bureau and International Bureau staff 
requested additional information from the Applicants (“Information Request”).s4 The Applicants’ 
responses to the Information Request, along with their responses to additional Commission requests, are 
included in the record.55 

2. Department of Justice Review 

15. The Antitrust Division of the U S .  Department of Justice (DOJ) reviews telecommunications 
mergers pursuant to section 7 of the Clayton Act, which prohibits mergers that are likely to substantially 
lessen competition.5b The Antitrust Division’s review is limited solely to an examination of the potential 
competitive effects of the acquisition, without reference to national security, law enforcement, or other 
public interest considerations. The Antitrust Division reviewed the proposed merger between SBC and 
AT&T and entered into a consent decree with the Applicants on October 27, 2005.57 Under the DOJ 
Consent Decree, the Applicants agreed to divest certain assets in the form of Indefeasible Rights of Use 
(IRUs) to certain buildings where only SBC and AT&T had direct connections. 

The parties that filed formal pleadings in this proceeding are listed in Appendix A. In addition to those formal 53 

pleadings, we have received informal comments and exparte submissions. All pleadings and comments are 
available on the Commission’s Electronic Comment Filing System (ECFS) wehsite at www.fcc.gov/cgblecfs/. 

See Letter from Michelle M. Carey, Deputy Chief, Wireline Competition Bureau, FCC, to Patrick 1. Grant, 54 

Counsel for SBC, and David L. Lawson, Counsel for AT&T, WC Docket No. 05-65 (Apr. 18,2005) (Information 
Request). 

55 Several petitioners and commenters raised various objections to the manner in which information provided by the 
Applicants was made available for their review. See Letter from Brad E. Mutschelknaus et al., Counsel for Cbeyond 
et al., to Kevin J. Martin, Chairman, FCC, WC Docket Nos. 05-65,0575 (filed May 25,2005); Letter from Gary R. 
Lytle, Senior Vice President - Federal Relations, Qwest. to Kevin J. Martin, Chairman, FCC, WC Docket Nos. 05- 
65,05-75 (filed May 25,2005); Letter from Brad E. Mutschelknaus et a/.,  Counsel for Cbeyond eta/ . ,  to Kevin J. 
Martin, Chairman, FCC, WC Docket Nos. 05-65,05-75 (filed June 7,2005); Letter from Gary R. Lytle, Senior Vice 
President ~ Federal Relations, Qwest, to Kevin 1. Martin, Chairman, FCC, WC Docket Nos. 05-65,05-75 (filed June 
7,2005); Letter from Colleen Boothby, Counsel for Ad Hoc Telecom Users, to Kevin 1. Martin, Chairman, FCC, 
WC Docket Nos. 05-65,05-75 (filed June 8,2005). These complaints elicited a vigorous defense from the 
Applicants. See Letter from Gary L. Phillips, SBC, and Lawrence J. Lafaro, AT&T, to Kevin J. Martin, Chairman, 
FCC, WC Docket No. 05-65 (filed May 27,2005); Letter from Gary L. Phillips, SBC, and Lawrence J. Lafaro, 
AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65 (filed June 1,2005); Letter from Gary L. 
Phillips, SBC, and Lawrence J. Lafaro, AT&T, to Kevin 1. Martin, Chairman, FCC, WC Docket No. 05-65 (filed 
June 9,2005); Letter from Gary L. Phillips, SBC, and Lawrence J. Lafaro, AT&T, to Kevin J. Martin, Chairman, 
FCC, WC Docket No. 05-65 (filed June 13,2005); Letter from Gary L. Phillips, SBC, and Lawrence 1. Lafaro, 
AT&T, to Kevin J. Martin, Chairman, FCC, WC Docket No. 05-65 (filed June 15, 2005). The Commission 
reviewed the multiple pleadings filed on both sides, met with both the Applicants and those opposing the 
applications, and considered the merits of the complaints, including potential alternative mechanisms to balance the 
risks of granting access to certain highly confidential sensitive competitive information in electronic form against the 
additional benefit of such access in providing material support on issues of real controversy. Under the particular 
circumstances of this case, including the risks, the procedural difficulties, and the apparent success of the opponents 
in obtaining sufficient information on key points, either from that provided by the Applicants or from other sources 
(such as their own confidential records or third-party sources), we chose not to intervene further in the production 
process. 

56 15 U.S.C. 5 18. 

DOJ-SBC/AT&T Consent Decree; see also DOJ-SBC/AT&T Complaint. 57 
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IV. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK 

16. Pursuant to sections 214(a) and 310(d) of the Communications Act,”and the Cable Landing 
License Act? the Commission must determine whether the proposed transfer of control to SBC of 
licenses and authorizations held by AT&T will serve the public interest, convenience, and necessity. 
making this determination, we first assess whether the proposed transaction complies with the specific 
provisions of the Communications Act, other applicable statutes, and the Commission’s rules. If the 
proposed transaction would not violate a statute or rule, the Commission considers whether it could result 
in public interest harms by substantially frustrating or impairing the objectives or implementation of the 
Communications Act or related statutes. The Commission then employs a balancing test weighing any 
potential public interest harms of the proposed transaction against the potential public interest benefits.6’ 
The Applicants bear the burden of proving, by a preponderance of the evidence, that the proposed 
transaction, on balance, serves the public interest.“2 If we are unable to find that the proposed transaction 

In 

5847U.S.C. $$214(a), 310(d), 

47 U.S.C. $6 34-39. The Cable Landing License Act provides that approval of a license application may be 
granted “upon such terms as shall be necessary to assure just and reasonable rates and service. . . .” 47 U.S.C. $ 3 5  
The Commission does not conduct a separate public interest analysis under this statute. See, e.g., WorldCom, Inc. 
and Its Subsidiaries (Debtors-in-Possession), Transferor. and MCI, Inc., Transferee. WC Docket No. 02-2 15, 
Memorandum Opinion and Order, 18 FCC Rcd 26484,26492, para. 12 (2003) (WorldCom Order); Application of 
WorldCom, Inc. and MCI Communications Corporation for Transfer of Control of MCI Communications 
Corporation to WorldCom. Inc., CC Docket No. 97-21 1, Memorandum Opinion and Order, 13 FCC Rcd 18025 
(1  998) (WorldCom/MCI Order). 

“ 47 U.S.C. S; 310(d) requires that we consider the applications for transfer of Title I11 licenses (wireless licenses 
and earth station authorizations in this case) under the same standard as if the proposed transferee were applying for 
the licenses directly under section 308 of the Act, 47 U.S.C. 5 308. See Applications of Western Wireless 
Corporation and AIltel Corporation for Consent to Transfer Control of Licenses and Authorizations, WT Docket 
No. 05-50, Memorandum Opinion and Order, FCC 05-138, para. 17 (rel. July 19,2005) (AllteYWestem Wireless 
Order); Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corporation, WT Docket 04-70, 
Memorandum Opinion and Order, 19 FCC Rcd 21522,21542, para. 40 (2004) (Cingular/AT&T Wireless Order); 
General Motom Corporation and Hughes Electronics Corporation. Transferors, and The News Corporation 
Limited, Transferee, MB Docket No. 03-124, Memorandum Opinion and Order, 19 FCC Rcd 473,485, para. 18 
(2004) (News Corp./Hughes Order). Thus, we must examine the Applicants’ qualifications to hold licenses. See 
discussion infra at Part V.H (SBC’s Qualifications to Acquire Control ofAT&T’s Licenses). 

59 

See, e.g., Sprint/Nexlel Order, FCC 05-148 at para. 20; Alltel/Western Wireless Order, FCC 05.138 at para. 17; 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21542-43, para 40; News Corp./Hughes Order, 19 FCC Rcd at 483, 
para. 15; Application of GTE Corporation, Transferor, and Bell Atlanfic Corporation, Transferee, CC Docket 98- 
184, Memorandum Opinion and Order, 15 FCC Rcd 14032, 14046, paras. 20,22 (2002) (Bell Aflantic/GTE Order); 
Applications of VoiceStream Wireless Corporation and Powertel, Inc., Transferor, and Deutsche Telekom AG, 
Transferee, IB Docket No. 00-187, Memorandum Opinion and Order, 16 FCC Rcd 9779,9789, para. 17 (2001) 
(Deutsche Telekom/VoiceStream Order); SBUAmeritech Order, 14 FCC Rcd at 14737-38, para. 48; WorldComlMCI 
Order, 13 FCC Rcd af I803 I ,  para. 10; Bell Allantic/M”EXOrder, 12 FCC Rcd at 19987, para. 2. 

62 See, e.g., Cingular/AT&T Wireless Order, 19 FCC Rcd at 21542-44, para. 40 (citing Applications for Consent to 
the Assignment ofLicenses Pursuant lo Section 310(d) of the Communications Actfrom NextWave Personal 
Communications, Inc., Debtor-in-Possession, and Next Wave Power Partners, Inc., Debtor-in-Possession, to 
subsidiaries ofCingular Wireless LLC, WT Docket 03-217, Memorandum Opinion and Order, 19 FCC Rcd 2570, 
2581, para. 24 (2004) (CingularNexIWave Order); News Corp./ffughes Order, 19 FCC Rcd at 483, para. 15; 
Applications for Consent to the Transfer of Control of Licensesfrom Comcast Corporation and AT&T Corp., 
Transferors, to AT&T Comcast Corporation, Transferee, MB Docket No. 02-70, Memorandum Opinion and Order, 
(continued .... ) 
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serves the public interest for any reason, or if the record presents a substantial and material question of 
fact, we may designate the application for hearing!' 

17. Our public interest evaluation necessarily encompasses the "broad aims of the Communications 
Act,"" which include, among other things, a deeply rooted preference for preserving and enhancing 
competition in relevant markets, accelerating private sector deployment of advanced services, ensuring a 
diversity of license holdings, and generally managing the spectrum in the public intere~t."~ Our public 
interest analysis may also entail assessing whether the merger will affect the quality of communications 
services or will result in the provision of new or additional services to consumers.b6 In conducting this 

(Continued from previous page) 
17 FCC Rcd 23246,23255, para. 26 (2002) (AT&T/Comcast Order); Application ofEchoStar Communications 
Coyoration (a Nevada Corporation). General Motors Corporation, and Hughes Electronics Corporation 
(Delaware Corporations) (Transferors) and EchoStar Communications Corporation (a Delaware Corporation) 
(Transferee), CS Docket No. 01-348, Hearing Designation Order, 17 FCC Rcd 20559,20574, para. 25 (2002) 
(EchoStar/DirecTV Order); BellAtlanlic/GTE Order, 15 FCC Rcd at 14046, para. 22; Applications ofSBC 
Communications Inc. andBellSouth Corporation, 15 FCC Rcd 25459,25464. para. 13 (BellSouth/SBC Order); 
Applications of Vodafone Airtouch, PLC and Bell Atlantic Corporation, File Nos. 0000032969, et al., Memorandum 
Opinion and Order, 15 FCC Rcd 16507, 16512, para. 13; Applications for Consent to the Transfer of Control of 
Licenses and Section 214 Authorizations from Tele-Communications, Inc.. Transferor, to ATBT Corp.. Transferee, 
CS Docket No. 98-178, Memorandum Opinion and Order, 14 FCC Rcd 3160,3169-70, para. 15 (1999) (AT&T/TCI 
Order); WorldCom/MCI Order, 13 FCC Rcd at 18031-32, para. IO). 

We are not required to designate for hearing applications for the transfer or assignment of Title I1 authorizations 
when we are unable to find that the public interest would be served by granting the applications. See ITT World 
Communications, Inc. v. FCC, 595 F.2d 897,901 (2d Cir. 1979). We may, however, do so ifwe find that a hearing 
would be in the public interest. However, with respect to the applications to transfer licenses subject to Title I11 of 
the Act, if we are unable to find that the proposed transaction serves the public interest, or if the record presents a 
substantial and material question of fact, section 309(e) of the Act requires that we designate the application for 
heanng. 47 U.S.C. $ 309(e); see EchoStur/DirecTVOrder, 17 FCC Rcd at 20574, para. 25; Cingular/AT&T 
Wireless Order, 19 FCC Rcd at 2154244, para. 40. 

*See Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544, para. 41 (citing News Corp./Hughes Order, 19 FCC 
Rcd at 483-84, para. 16; AT&T/Comcast Order, 17 FCC Rcd at 23255, para. 27; EchoStar/DirecTV Order, 17 FCC 
Rcd at 20575, para. 26; Applicationsfor Consent to the Transjer of Control ofLicenses and Section 214 
Authorizationsfrom MediaOne Group, Inc.. Transferor, to AT&T Corp., Transferee, CS Docket No. 99-25 I ,  
Memorandum Opinion and Order, 15 FCC Rcd 9816,9821, para. 11 (2000) (AT&T/MediaOne Order); AT&T Corp., 
British Telecommunications. plc, VLT Co. L.L.C.. Violet License Co. LLC, and EW[Bahamas] Limited 
Applications for Grant of Section 214 Authority, Modification ofAuthorizations and Assignment OfLicenses, IB 
Docket No. 98-212, Memorandum Opinion and Order, 14 FCC Rcd 19140, 19146-47, para. 14 (1999) 
(AT&T/British Telecom Order); WorldCom/MCI Order, 13 FCC Rcd at 18030-31, para. 9). 

b3 

See 47 U.S.C. $6 157 nt. (incorporating section 706 of the Telecommunications Act of 1996, Pub. Law No. 104- 
104, 110 Stat. 56 (1996) (1996 Act), 254,332(~)(7)); 1996 Act, Preamble; Cingular/AT&T Wireless Order, 19 FCC 
Rcd at 21544, para. 41; see also Cingular/NextWave Order, 19 FCC Rcd at 2583-84, para. 29; WorldCom/MCI 
Order, 13 FCC Rcd at 18030-3 I ,  para. 9; 2000 Biennial Regulatory Review Spectrum Aggregation Limits for 
Commercial Mobile Radio Services, Report and Order, 16 FCC Rcd 22668,22696, para. 55 (2001) (citing 47 U.S.C. 
$8 301,303,309(j), 310(d)); cf: 47 U.S.C. $ 5  521(4), 532(a). 

"See Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544, para. 41 (citing AT&T/Comcast Order, 17 FCC Rcd at 
23255, para. 27; AT&T/MediaOne Order, IS FCC Rcd at 9821-22, para. 11; WorldCodMCI Order, 13 FCC Rcd at 
18030-31, para. 9). 

65 
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analysis, the Commission may consider technological and market changes, and the nature, complexity, 
and speed of change of, as well as trends within, the communications indu~try.6~ 

18. In determining the competitive effects of the merger, our analysis is informed by, but not limited 
to, traditional antitrust principles.68 The Commission and the DOJ each have independent authority to 
examine telecommunications mergers, but the standards governing the Commission’s review differ from 
those of the DO.T.~~ As stated above, the DO3 reviews mergers pursuant to section 7 of the Clayton Act, 
which prohibits mergers that are likely to lessen competition substantially in any line of ~ommerce.~’ 
The Commission, on the other hand, as stated above, is charged with determining whether the transfer of 
control serves the broader public interest. In the communications industry, competition is shaped not 
only by antitrust rules, but also by the regulatory policies that govern the interactions of industry 
 player^.^' In addition to considering whether the merger will reduce existing competition, therefore, we 
also must focus on whether the merger will accelerate the decline of market power by dominant firms in 
the relevant communications markets and the merger’s effect on future competition.” We also recognize 
that the same consequences of a proposed merger that are beneficial in one sense may be harmful in 
another. For instance, combining assets may allow the merged entity to reduce transaction costs and 
offer new products, but it may also create market power, create or enhance barriers to entry by potential 
competitors, and create opportunities to disadvantage rivals in anticompetitive ways.” 

19. Our public interest authority also enables us to impose and enforce MITOW~Y tailored, 
transaction-specific conditions that ensure that the public interest is served by the t r an~ac t ion .~~  Section 
303(r) of the Communications Act authorizes the Commission to prescribe restrictions or conditions not 

67 See Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544, para. 4f. 

“ See, e.g., Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 42; News Corp./Hughes Order, 19 FCC 
Rcd at 484, para. 17; Bell Atlantic/GTE Order, 15 FCC Rcd at 14046, para. 23; WorldCom/MCI Order, 13 FCC Rcd 

- at 18033, para. 13. 

See, e.g., Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 42; News Corp./Hughes Order, 19 FCC 
Rcd at 484, para. 17; see also Satellife Business Systems, 62 FCC 2d 997, 1088 (1977), affdsub nom. UnitedStafes 
w. FCC, 652 F.2d 72 (DC Cir. 1980) (en banc); Northern Utilities Service Co. v. FERC, 993 F.2d 937,947-48 (1st 
Cir. 1993) (public interest standard does not require agencies “to analyze proposed mergers under the same standards 
that the Department of Justice. . . must apply”). 

70 15 U.S.C. $ 18 

69 

See Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 42; AT&T/Comcasl Order, 17 FCC Rcd at 71 

23256, para. 28. 

”See Cingular/AT&T Wireless Order, 19 FCC Rcd at 2154445, para. 42; BeNAtlantic/GTE Order, 15 FCC Rcd at 
14047, para. 23; AT&T/British Telecom Order, 14 FCC Rcd at 19148, para. 15. 

”See ,  e.g., Applications for Consent to the Transfer ofControl ofLicenses and Section 214 Authorizations by Time 
Warner Inc. and America Online, Inc.. Transferors, lo AOL Time Warner Inc.. Transkree, CS Docket NO. 00-30, 
Memorandum Opinion and Order, 16 FCC Rcd 6547,6550,6553, paras. 5,15 (2001) (AOUTime Warner Order); 
Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 42. 

74 See, e.g., AlIteNWesfern Wireless Order, FCC 05-138 at para. 21 (conditioning approval on the divestiture of 
operating units in specified markets); Cingular/AT&T Wireless Order, 19 FCC Rcd at 21545-46, para. 43 (same); 
see also WorldCom/MCI Order, 13 FCC Rcd at 18032, para. IO (conditioning approval on the divesture of MCI’s 
Internet assets). 
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inconsistent with law that may be necessary to cany out the provisions of the Act.75 Similarly, section 
214(c) ofthe Act authorizes the Commission to attach to the certificate "such terms and conditions as in 
its judgment the public convenience and necessity may require."76 Indeed, unlike the role of antitrust 
enforcement agencies, our public interest authority enables us to impose and enforce conditions based 
upon our extensive regulatory and enforcement experience to ensure that the merger will, overall, serve 
the public interest.77 Despite broad authority, the Commission has beld that it will impose conditions 
only to remedy harms that arise from the transaction (iz, transaction-specific harms)78 and that are 
related to the Commission's responsibilities under the Communications Act and related 
we will not impose conditions to remedy pre-existing harms or harms that are unrelated to the 
transaction. 

Thus, 

V. POTENTIAL PUBLIC INTEREST HARMS 

A. Analytical Framework 

20. In this section, we consider the potential public interest harms, including potential harms to 
competition, arising from the merger. Because SBC and AT&T currently compete with respect to a wide 
variety of services and groups of customers, we must consider the potential horizontal effects of this 
merger?' In addition, because both SBC and AT&T provide critical inputs, particularly special access 
services, to various communications markets, we need to consider the potential vertical effects of the 
merger - specifically, whether the merged entity will have an increased incentive or ability to injure 
competitors by raising the cost of, or discriminating in the provision of, inputs sold to competitors?' 

21. With respect :o the horizontal effects, consistent with Commission precedent, we first perform a 
structural analysis of the merger to examine whether it is likely to result in anticompetitive effects.82 We 

" 47 U.S.C. 6 303(r). 

76 47 U.S.C. 6 214(c); see also Cingular/AT&T Wireless Order, 19 FCC Rcd at 21545-46, para. 43; Bell 
Atlantic/GTE Order, 15 FCC Rcd at 14047, para. 24; AT&T/British Telecom Order, 14 FCC Rcd at 19148, para. 15. 

47 U.S.C. $ 303(r); see, e.g., Alltel/Westem Wireless Order, FCC 05-138 at para. 21; Cingular/AT&T Wireless 
Order, 19 FCC Rcd at 21545-46, para. 43; Bell AtlantidGTE Order, 15 FCC Rcd at 14047, para. 24; 
WorldCom/MCI Order, 13 FCC Rcd at 18032, para. IO; FCC v. Nut 'I Citizens Comm..for Broadcasting, 436 U S  
775 (1978); UnitedStates v. Southwestern Cable Co., 392 U.S. 157, 178 (1968); United Video, Inc. v. FCC, 890 
F.2d 1173,1182-83 (D.C. Cir. 1989). 

"See Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 43; News CorplHughes Order, 19 FCC Rcd 
at534,para. 131. 

79 See Cingular/AT&T Wireless Order, 19 FCC Rcd at 21544-45, para. 43 

" A transaction is said to be horizontal when the firms in the transaction sell products that are in the same relevant 
markets and are therefore viewed as reasonable substitutes by purchasers of the products. News Corp./Hughes 
Order, 19 FCC Rcd at 507, para. 69. 

17 

Id. at 508, para. 71 

82 Structural merger analysis, as the name suggests. considers stnrctural characteristics of the merging fms and the 
relevant markets, such as market shares and entry conditions, to make predictions about the likely competitive effects 
of a proposed merger. 
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begin by defining the relevant product markets8’ and relevant geographic markets?4 We next identify 
market participants and examine market concentration and how concentration will change as a result of 
the merger. We also consider whether entry conditions are such that new competitors could likely enter 
and defeat any attempted post-merger price increase. 

22. If our structural analysis suggests that the merger may have anticompetitive effects, we must 
then examine in more detail whether and how the merger might affect competitive behavior. In 
performing this behavioral analysis, we consider whether the merger is likely to have anticompetitive 
effects either through unilateral actions of the merged entity or through coordinated interaction among 
firms competing in the relevant market!s 

23. With regard to potential vertical effects, we will examine how the merger affects the Applicants’ 
incentives and ability to discriminate in provisioning inputs to competitors. In particular, we will 
consider the effect of the merger on the merged entity’s incentives and ability to discriminate in the 
provision of special access services. 

B. Wholesale Special Access Competition 

24. In this section, we consider the effects of the merger of SBC and AT&T on the provisioning and 
pricing of wholesale special access services. The Commission has previously defined special access as a 
dedicated transmission link between two places.8b As discussed below, wholesale special access service 

83 A relevant product market has been defined as the smallest group of competing products for which a hypothetical 
monopoly provider of the products would profitably impose at least a “‘small but significant and nontransitory’ 
increase in price.” Horizontal Merger Guidelines, issued by the US. Department of Justice and the Federal Trade 
Commission, (Apr. 2, 1992, revised Apr. 8, 1997) $9 1.1 1, 1.12 (DOJ/FTC Guidelines); see also EchoSfarDirecW 
Order, 17 FCC Rcd at 20605-6, para. 106. 

84 A relevant geographic market has been defined “as the region where a hypothetical monopolist that is the only 
producer of the relevant product in the region would profitably impose at least a ‘small but significant and 
nontransitory’ increase in the price of the relevant product, assuming that the prices of all products provided 
elsewhere do not change.” EchoStar/DirecTV Order, 17 FCC Rcd at 20609, para. 117 (citing DOJ/FTC Guidelines 
6 1.21). 

8s Id. at 206 19, para. 15 1. As the Commission explained in the EchoStar/DirecW Order: 

Unilateral effects arise when the merging firm finds it profitable to alter its behavior following the merger. 
Examples of unilateral effects include a merging firm’s raising its price or reducing the quantity it supplies. 
Coordinated effects, in contrast, arise when competing firms, recognizing their interdependence, take 
actions “that are profitable for each of them only as a result of the accommodating reactions of others.” 
Because coordinated effects generally are more likely the smaller the number of firms in a market, mergers 
may significantly increase the likelihood of coordinated effects by reducing the number of firms. Examples 
include explicit collusion, tacit collusion, and price leadership. Id. at 20619, para. 152 (footnotes omitted). 

86 See Special Access Rates for Price Cap Local Exchange Carriers; AT&T Carp. Petition for Rulemaking 10 Reform 
of Incumbent Local Exchange Currier Rates for Interstate Special Access Services, WC Docket No. 05-25, RM- 
10593, Order and Notice of Proposed Rulemaking, 20 FCC Rcd 1994, 1997, para. 7 (2005) (Special Access NPRM). 
We recognize that different companies, particularly carriers that are not incumbent LECs, may use slightly different 
terms to refer to dedicated loop and transport links between two points. For example, AT&T uses the terms “Local 
Private Line” and “Domestic Private Line” to refer to services consisting of loops and transport, typically in 
combination that generally compete directly with SBC’s special access services. See, e&, SBC/AT&T CarltodSider 
Reply Decl. at para. 9 n.5; DOJ-SBC/AT&TComplaint at para. 13. For simplicity, we will use the term “special 
access” to refer to all services provided by any carrier that involves such dedicated links. 
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is a critical input for: competitive LECs in providing services to their retail enterprise customers, wireless 
and competitive LECs in connecting their networks to other carriers, long distance carriers seeking to 
connect customers to their long-distance networks, and entities seeking to connect with lntemet 
backbones!’ Firms needing dedicated transmission links essentially have three choices: to deploy their 
own facilities, to buy special access service from incumbent LECs, or to purchase such service from a 
competing special access provider. As discussed below, we find that AT&T provides special access 
services in competition with SBC’s special access services, and that the merger, absent appropriate 
remedies, is likely to result in anticompetitive effects for wholesale special access services offered 
wholly over AT&T’s own facilities to certain buildings. We conclude, however, that the consent decree, 
entered into between the Applicants and the DOJ, pursuant to which the Applicants agreed to certain 
divestitures in the form of IRUs for loops and transport necessary to reach to certain buildings where 
AT&T is the only competitive LEC that has a direct wireline connection, should remedy any likely 
anticompetitive effects. Moreover, we find further comfort in certain voluntary commitments, which the 
Applicants have offered. Accordingly, we adopt the proffered commitments as express conditions of our 
approval of the transfer of licenses and authorizations from AT&T to SBC. 

1. Relevant Markets 

a. Relevant Product Markets 

25. As previously indicated, special access is a dedicated transmission link between two locations, 
most often provisioned via high-capacity circuits. Such services are used for various purposes, such as 
direct connection between tenants of commercial buildings and a competing carrier’s network or between 
different facilities of the sane  firm. Both voice and data may be carried using special access services. 
The facilities used to provide special access service typically consist of three different segments: (1) an 
entrance facility, which connects the purchasing carrier’s point of presence (“POP”) to the nearest wire 
center, carrier hotel, or similar location (“entrance facility”); (2) local transport; and (3) a “last mile” 
connection or local loop, also known as a channel termination, which runs from the transport facility to 
the end-user customer. 

26. The record demonstrates that there are at least two separate relevant product markets for special 
access services: “Type r’ special access services, which are offered wholly over a carrier’s own 
facilities, and “Type II” special access services, which are offered using a combination of the carrier’s 
own facilities for two of the segments and the special access services of another carrier for the third 
segment!’ The record evidence suggests that many purchasers of wholesale special access services view 

”See infra Part V.C (Retail Enterprise Competition); Part V.D (Mass Market Competition); and Part V.E (Internet 
Backbone Competition). 

See, e.g.. Letter from Melissa E. Newman, Vice President-Federal Regulatory, Qwest, to Marlene H. Dortch, 
Secretary, FCC, WC Docket Nos. 05-65,05-75, Attach. at 8 (filed June 15,2005) (Qwest June 15 Ex Parte Letter). 
Approximately [REDACTED] of AT&T’s wholesale DS3 and lower-capacity special access services are Tqpe 11. 
Response of AT&T Corp. to the Commission’s April 18,2005 Information and Document Request, WC Docket No. 
05-65, Exb. 5(c) I1 - 5(c) VI (filed May 9,2005) (AT&T Info. Req.) (Local Private Line and Domestic Private Line 
wholesale special access). AT&T [REDACTED] services. See Letter from Gary L. Phillips, SBC, and Lawrence J. 
Lafaro, AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65, App. C at 2 (filed Aug. 1,2005) 
(SBC/AT&T Aug. 1 Ex Parte Letter). 

In this Order, “REDACTED indicates that confidential or proprietary information that is subject to a Protective 
Order in this proceeding has been redacted from the public version of this Order. First Protecfive Order, 20 FCC 
Rcd at 5196; SecondProtective Order, 20 FCC Rcd at 8876. The unredacted text is included in the confidential 
(continued.. ..) 

88 

16 



Federal Communications Commission FCC 05-183 

Type I services as substantially superior to Type II services, due to differences in performance, 
reliability, security, and price, and that these differences are sufficiently large that Type I special access 
services fall into a separate relevant product market from Type 

27. We also recognize that the services provided over different segments of special access (e.g., 
channel terminations and local transport) constitute separate relevant product markets, which may be 
subject to varying levels of competition.” In the competitive analysis section below, we will discuss the 
competitiveness of the different special access services. 

(Continued from previous page) 
version of this Order, which is available upon request only to those parties who have executed and filed with the 
Commission signed acknowledgments of the protective orders. Qualified persons who have not yet signed the 
required acknowledgments may do so in order to obtain the confidential version of this Order. 

Note that in some cases where both a confidential unredacted version and a redacted public version of a document 
were filed, the page number was inconsistent between the two documents. With respect to such documents, all 
citations are to the redacted version, unless otherwise specified. 

89 See, e.g., Qwest June 15 Ex Parte Letter, Attach. at 8; Letter from Melissa E. Newman, Vice President - Federal 
Regulatory, Qwest, to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05-65,05-75, Attach. at 7 (filed July 7, 
2005) (Qwest July 7 Ex Parle Letter); Cbeyond et a / .  Petition, Declaration of Simon Wilkie (Cbeyond et a/. Wilkie 
Decl.) at para. 17 n.6 (“[Olther things being equal, buyers have a preference tn purchase Type I circuits to avoid any 
reliance on the ILEC who may degrade quality or be unresponsive to service problems.”); Letter frnm Gary L. 
Phillips, SBC, and Lawrence J. Lafaro, AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65, App. 
C at 2 (filed Aug. I ,  2005) (unredacted) (AT&T [REDACTED] services) (SBC/4T&T Aug. 1 Ex Parle Letter); 
AT&T Info. Req., ATT546000175-79 ([REDACTED]); ATT598003761-78 at 63 ([REDACTEDI); 
AlT599000837-44 at 39-40 ([REDACTED]). We note that the analysis of Type I1 offerings as part of a distinct 
product market is consistent with the assertions of commenters thatType I1 services are significant, as well. See, 
e.g., Letter from Brad E Mutschelknaus, et a/ . ,  Counsel for Eschelon et a/ . ,  to Marlene H. Dortch, Secretary, FCC, 
WC Docket Nos. 05-65,05-75 at 6 (filed June 6,2005) (Eschelon et a/. June 6 Ex Parte Letter) (asserting that the 
fact that wholesale services are provisioned using Type 11, rather than Type I, offerings “does not significantly 
diminish the competitive significance” of those offerings, and that criticisms of Type I1 offerings do not “account for 
the important role played by those facilities in the wholesale market”). 

” We do not, however, analyze separate product markets for different capacities of special access services. See, e.g., 
Letter from Brad E. Mutschelknaus, Counsel for Conversent et al., to Marlene H. Dortch, Secretary, FCC, WC 
Docket Nos. 05-65,05-75 at 3 (filed Aug. 31,2005) (Conversent el a/ .  Aug. 31 ExParte Letter) (asserting that 
different capacity services should be different relevant product markets). While customers in certain circumstances 
may be able to substitute different capacity services in different combinations to meet their needs if the price of a 
particular capacity circuit were raised (for example, customers could substitute multiple DSI loops for a single DS3 
loop), we believe that, in general, different capacity circuits are likely to constitute separate relevant product 
markets. However, we find comparable competitive alternatives for varying capacities of special access circuits, and 
thus for administrability purposes we do not separately analyze different capacity services. Where competing 
carriers offer Type I service using their own fac 
capacity levels. See, e.g., Response of SBC Communications Inc. to Information and Document Request Dated 
April 18,2005, WC Docket No. 05-65, Exh. 6(d)(3) at 111-2 (filed May 9,2005) (SBC Info. Req.); see also 
Unbundled Access to Nehvork Nements; Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, WC Docket No. 04-3 13, CC Docket No, 01 -338, Order on Remand, 20 FCC Rcd 2533.2585- 
86, para. 86 (2005), petitions for review filed (Triennial Review Remand Order). Where carriers seek to offer Type 
II service, they can purchase the required capacity of special access service from the incumbent or from any 
competitive access providers. 

We note that, in prior orders addressing our section 25 1 unbundling rules, we conducted a capacity-based analysis. 
See, e.g., Triennial Review Remand Order, 20 FCC Rcd at 2625, para. 166 (describing the capacity-based analysis 
(continued.. . .) 

es can he “channelized” to provide service at all 
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b. Relevant Geographic Markets 

28. Consistent with Commission precedent and the record before us, we conclude that the relevant 
geographic market for wholesale special access services is a particular customer’s location, since it 
would be prohibitively expensive for an enterprise customer to move its office location in order to avoid 
a “small but significant and nontransitory” increase in the price of special access service.” In order to 
simplify its analysis, however, the Commission has traditionally aggregated or grouped customers facing 
similar competitive choices, and we will do so in our discussion below to the extent appr~priate.~’ 

29. In addition, however, we will consider the potential effect of the merger on SBC’s special 
access prices, which are generally set on a wider geographic basis. Because SBC has gained Phase 11 
pricing flexibility for its special access services in some metropolitan statistical areas (MSAs)?’ but not 
others, SBC’s rates for special access may vary from MSA to MSA.% Accordingly, we will also examine 
on an MSA basis how the merger is likely to affect SBC’s special access prices. 

(Continued from previous page) 
used for DSI, DS3, and dark fiber loops); Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Carriers, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 0 I-338,96- 
98,98-147, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd 
16978, 17102, para. 197 (2003) (TriennialReview Order), corrected by Errata, 18 FCC Rcd 19020 (2003) 
(Triennial Review Order Errata), affd in part, vacated and remanded in part, and remanded in part, United States 
Telecom Ass’n v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (describing the capacity-based analysis used for DSI, DS3, 
OCn, and dark fiber loops). Our ap$roach to product definitions bere differs in key respects from our unbundling 
analysis, however. Our merger analysis focuses on special access competition generally (whether through facilities 
deployment or partial reliance on other carriers’ special access services), whereas our high-capacity loop impairment 
analysis focused solely on the likelihood of competitive facilities deployment. Moreover, our location-specific 
analysis in the merger context focuses on those locations where AT&T offers competing special access services 
today, whereas the Commission applied a wire center test for high-capacity loop unbundling because a building-by- 
building test would not be administrable. Thus, we fmd no need to perform separate analyses for different capacity 
circuits based on the record and analytical framework here, notwithstanding our prior unbundling analyses. 

91 See, e.g., SBCIAmeritech Order, 14 FCC Rcd at 14746, para. 69; Applications of Telepoi? Communications Group 
Inc., Transferor, and AT&T Corp.. Transferee, For Consent to Transfer of Control of Corporations Holding Point- 
to-Point Microwave Licenses and Authorizations to Provide International Facilities-Based and Resold 
Communications Services, CC Docket No. 98-24, Memorandum Opinion and Order, 13 FCC Rcd 15236,15248, 
para. 21 (AT&T/TCG Order). Our geographic market definition is consistent with the arguments made by certain 
commenters. See Global Crossing Comments at 10-14; Global Crossing Comments, Attach. A, Statement of Joseph 
Farrell at paras. 117-25 (Global Crossing Farrell Decl.); Conversent et ai. Aug. 31 Ex Parte Letter at 3; cJ 
EchoStar/DirecTVOrder, 17 FCC Rcd at 20609-12, paras, 117-125; AT&T/Comcast Order, 17 FCC Rcd at 23282, 
para. 90 (finding that the relevant geographic market was individual customer residences but that it is reasonable to 
aggregate to a larger geographic area); Bell Atlantic/NYNEXOrder, 12 FCC Rcd at 20016-19, para. 54-57 (finding 
that separate geographic areas were appropriately defined by the availability of similar set of services at similar 
prices). 

92 See, e.g., AT&T/Comcast Order, 17 FCC Rcd at 23282, para. 90; Bell AtlantidNYNEXOrder, 12 FCC Rcd at 
20016.19, paras. 54-56; EchoStarDirecWOrder 17 FCC Rcd at 20610-1 1, para. 120; SBC/Ameritech Order 14 
FCC Rcd at 14746, paras. 67-68. 

9’ SBC/AT&T Application at 103. 

94 We recognize that SBC also offers various volume and term discount plans which offer percentage discounts off 
the tariffed rate. Some discounts are based on a carrier’s total spend over a larger geographic market while other 
(continued.. ..) 
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C. Market Participants 

30. SBC can access all or virtually all of the buildings and transport routes in its territory. Although 
the record is not clear as to what extent other competitive LECs compete in the special access market in 
SBC’s territory, it is clear that, in addition to AT&T, [REDACTED] provide wholesale Type I, and in 
some cases Type 11, special access 
which individual buildings are served by one or more of these competitive LECs. 

The record does not, however, clearly indicate the extent to 

2. Competitive Analysis 

31. In this section, we separate our discussion of the competitive effects of the merger into the 
effects on the in-region special access market, both horizontal and vertical, and the effects on out-of- 
region special access markets?6 We begin by considering whether the merger is likely to result in a 
meaningful reduction in competition or increase in price for special access services to particular 
locations. 

32. As discussed below, we find that the elimination of AT&T as a provider of wholesale special 
access services is likely to result in anticompetitive effects in the provision of Type I special access 
services to particular buildings where AT&T is currently the sole carrier, besides SBC, with a direct 
wireline connection to the building, and where barriers to entry make it unlikely that other carriers will 
build their own facilities. Absent appropriate remedies, these building-specific effects may also lead to 
increases in SBC’s MSA-wide special access prices. 

33. With respect to Type I1 special access services, we conclude that the ability of remaining 
carriers in the market to offer competitive special access services through a combination of their own 
transport facilities and an incumbent LEC’s special access or high-capacity unbundled loops, or a 
competing camer’s loop facilities, alleviates concerns about the loss of AT&T as a provider of Type I1 
special access services to particular buildings. Further, because AT&T provides such a relatively small 
amount of wholesale Type II special access services within SBC’s region, and because other competitive 
providers should be able to move in quickly to fill any void left by AT&T, we conclude that the merger is 
unlikely to result in an increase in the price of Type II services within SBC’s region. 

34. We next consider whether the merger is likely to result in anticompetitive effects in the 
provision of wholesale special access services in areas outside SBC’s territory. In particular, we consider 
arguments made by certain commenters that, after the SBC/AT&T and Verizon/MCI mergers are 
consummated, SBC and Verizon will have an incentive to forbear from competing in the provision of 
wholesale special access services within each other’s territories. We conclude that the merger will not 
result in competitive harm in Verizon’s territory. We find that a variety of actual and potential 
competing providers will remain post-merger to fill any void left by AT&T if the merged entity does not 
continue to offer wholesale special access services in Verizon’s temtory. 

(Continued from previous page) 
discounts may vary from MSA to MSA. See, e.g., CompTeVALTS Petition at 15 (suggesting a regional analysis is 
appropriate given SBC pricing strategies). 

” SBC/AT&T Application, Reply Declaration of Anthony Fea el a/.  (SBC/AT&T Fea el a/. Reply Decl.) at paras. 
15.47. 

96 By “in-region,” we mean the franchise areas where SRC is the incumbent LEC. Thus, “out-of-region” refers to all 
other regions in the U S .  
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35. Finally, we consider possible vertical effects of the merger. SBC is already a vertically 
integrated company. We conclude that the merger, as conditioned by the DOJ Consent Decree, will not 
increase the merged entity’s ability to increase prices for or decrease quality of wholesale special access 
services. To the extent that SBC, prior to the merger, had any incentive or ability to raise rivals’ costs or 
discriminate in the provision of wholesale special access services, those issues are better addressed in 
pending general rulemaking proceedings. 

a. Horizontal Effects 

36. Unilateral effects. Several commenters claim that, as a result of the merger, wholesale special 
access prices are likely to rise at specific buildings where AT&T is currently offering either Type I or 
Type 11 special access services?’ As discussed in greater detail below, we believe these claims are 
correct in part. The record suggests that the merger will result in a reduction in the number of 
competitors offering Type I services in buildings where AT&T is currently connected via its own 
facilities, and that, absent remedial measures, this is likely to lead to an increase in the price of special 
access service to buildings where only SBC and AT&T own or control a direct wireline connection, and 
where conditions make additional facilities-based entry unlikely?’ We further find, however, that the 
merger is not likely to result in anticompetitive effects in the provision of Type I1 services. Competing 
camers can use their existing collocation facilities in the relevant wire center (or contract with a 
competitor that has such collocation facilities) and can purchase special access circuits or UNE loops to 
provide Type 11 services. 

37. Type I Services. We disagree with the Applicants’ assertion that “the absolute number of 
buildings served by AT&T is so small that AT&T’s facilities cannot be consicered competitively 
significant.”* As discussed above, the relevant geographic market for wholesale special access services 
is a particular customer’s location. Thus, where AT&T is the only camer besides SBC that is directly 
connected to a particular building and where entry is unlikely, AT&T’s elimination as a competitor may 
lead to an increase in the price of Type 1 special access services to that building. Thus, absent 
appropriate remedial measures, like those imposed by the DOJ Consent Decree, the proposed merger is 
likely to have anticompetitive effects in buildings where AT&T is the only competitive LEC with a direct 
wireline connection and where entry appears unlikely. 

See, e.g., ACN ef a/. Comments at 39-41; Broadwing and SAVVIS Petition at 22-29; Cbeyond el a/. Petition at 
22-25; CompTeVALTS Petition at 13-15; Global Crossing Comments at 17-19; NASUCA Comments at 14-18; 
Qwest Petition at 12-17; Ad Hoc Telecom Users Reply at 20-23; BT Americas Reply at 13-15, 19-20; Letter from 
Richard M. Blan and Edward W. Kirsch, Counsel for CTC Communications, to Marlene H. Dortch, Secretary, FCC, 
WC Docket Nos. 05-65,05-75 at 4-5 (filed Sept. 21,2005) (CTC Sept. 21 Ex Parte Letter); Letter from Brad E. 
Mutschelknaus, Counsel for BridgeCom ef a/. ,  to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05-65,05- 
75, at 2 (filed Sept. 22, 2005) (BridgeCom ef a/. Sept. 22 ExParfe Letter); Letter from John T. Nakahata, Counsel 
for Level 3, to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05-65,05-75, Attach. at 2 (filed Sept. 23, 
2005) (Level 3 Sept. 23 Ex Parte Letter). 

98 In the 19 in-region MSAs where AT&T has local facilities, SBC identifies over 240,000 commercial buildings 
with more than IO DSO line equivalents, and states that AT&T provides Type I service to only 1,691 buildings in 
SBC’s region as a whole using its own facilities--only 0.7%. See SBC/AT&T Application at 105 11.347; 
SBC/AT&T Reply at 30-32; Letter from Christopher M. Heimann, SBC, and Lawrence J.  Lafaro, AT&T, to Marlene 
H. Dortch, Secretary, FCC, WC Docket No. 05-65 at 2-3 (filed Sept. 6,2005) (SBC/AT&T Sept. 6 ExParfe Letter). 

99 SBC/AT&T Sept. 6 Ex Parre Letter at 3. 

91 
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38. AT&T is directly connected via its own facilities to at least 1,691 buildings in the 19 MSAs in 
SBC’s temtory where AT&T has local facilities.”’ AT&T has provided data indicating that AT&T is 
the only competitive provider to approximately [REDACTED] of those buildings.’” 

39. The record also indicates that, for many buildings, there is little potential for competitive entry, 
at least in the short term. As the Commission has previously recognized, camers face substantial fixed 
and sunk costs, as well as operational barriers, when deploying loops, particularly where the capacity 
demanded is relatively limited.’”* Given these bamers, it appears unlikely that a carrier would be willing 
to make the significant sunk investment without some assurance that it would be able to generate 
revenues sufficient to recover that investment.’” Consistent with this analysis, there is evidence in the 
record that carriers generally are unwilling to invest in deploying their own loops unless they have a 
long-term retail contract that will generate sufficient revenues to allow them to recover the cost of their 
investment.’@’ Moreover, even where there is adequate retail demand, the costs of constructing the loop 
may be sufficiently high, or there may be other operational barriers, that may deter entry.los 

40. This analysis is consistent with the analysis contained in the complaint that the DOJ filed in 
connection with this merger. In its complaint, the DOJ alleged that, in certain buildings where “SBC and 
AT&T are the only firms that own or control a direct wireline connection to the building,” the merger 
was “likely to substantially reduce competition for Local Private Lines and telecommunications services 
that rely on Local Private Lines to those buildings.”’” The DOJ’s complaint goes on to allege that 
“[although other CLECs can, theoretically, build their own fiber connection to each building in response 
to a price increase by the merged firm, such entry is a difficult, time-consuming, and expensive 

See id. 1’0 

I“ SBC/AT&T Sept. 6 Ex Parte Letter at 3; SBC/AT&T Aug. 1 Ex Parte Letter, App. B at I ;  Letter from Gary L. 
Phillips, SBC, and Lawrence J. Lafaro, AT&T, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65, at 2 
(filed June 24,2005) (SBC/AT&T June 24 Ex Parte Letter). We note that AT&T’s data is likely to overestimate the 
number of buildings where AT&T is the sole competitive LEC with a direct connection, because the data only count 
competitive LECs with whom AT&T has wholesale contracts. See, e.g., SBCIAT&T Sept. 6 Ex Parte Letter at 5;  
SBC/AT&T CarltodSider Reply Decl. at paras. 27-30. 

IO2 See TriennialReview Remand Order, 20 FCC Rcd at 2615-18, paras. 149-54; see also TriennialRevrew Order 
I S  FCC Rcd at 17160-62, paras. 303-306. 

See, e.g., Cbeyond et al. Petition at 23; Letter from Brad E. Mutschelknaus, Counsel for Cbeyond et al., to 
Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05-65,05-75 at 17 (filed July 14,2005) (Cbeyond et al. July 
14 Ex Parte Letter); Letter from Thomas Cohen, Counsel for XO, to Marlene H. Dortch, Secretary, FCC, WC 
Docket Nos. 05-65,05-75, Attach. at paras. 15-21 (filed Oct. 21,2005) (XO Oct. 21 Ex Parte Letter). 

103 

See id I@’ 

Io’ We are not persuaded by the Applicants’ argument that Commission fmdings that network elements need not be 
unbundled pursuant to the “impairment” standard of section 251(d)(2) demonstrate that the special access market has 
sufficiently low entry barriers to permit sufficient and timely competitive, facilities-based entry to defeat any 
attempted post-merger price increase. See. e.g., SBC/AT&T Reply at 26-27, 32-33, 37-38,41, As the Commission 
explained in the Triennial Review Order, “[tlhe purposes of a market power analysis are not the putposes of section 

the Act requires only that network elements be unbundled if competing carriers are impaired without 
them, regardless of whether the incumbent LEC is exercising market power or the unbundling would eliminate this 
market power.” TriennialReview Order, 18 FCC Rcd at 17051 at para. 109. 

IO6 DOJ-SBC/AT&T Complaint at para. 3. 
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process.””’ The complaint further alleges that “[allthough entry may occur in response to a post-merger 
price increase in some of the buildings where AT&T is the only connected CLEC, the conditions for 
entry are unlikely to be met in hundreds of those buiIdings.”lo8 To remedy this problem, the DOJ in the 
consent decree required that AT&T divest IRUs to those buildings where it was the sole CLEC with a 
direct connection to the building and where DOJ found entry unlikely.kM We find that the terms of the 
consent decree should adequately remedy any likely anticompetitive effects in the provision of  Type I 
wholesale special access services. 

41. Type II. In buildings where a competitive LEC is not directly connected to a building via its 
own facilities and where customer demand may not justify the construction of competitive facilities (such 
as where demand is less than the OCn level), competing carriers can either combine competitive transport 
with special access loops or, where available, high-capacity loop UNEs purchased from SBC ( i .e . ,  Type 
11 offerings).”’ Carriers can use their existing collocation facilities in the relevant wire center (or 
contract with a competitor that has such collocation facilities) and can purchase special access loops or 
UNEs to provide Type I1 services. 

42. Commenters claim that AT&T has three unique advantages in supplying Type I1 special access 
services to other competing carriers: ( I )  AT&T obtains greater special access discounts from SBC for 
the loop portion of the circuit;”’ (2) AT&T has more collocations than other competitive LECs so it can 
use the incumbent LEC special access to a greater number of buildings;”’ and (3) AT&T has a more 
extensive fiber network and therefore can reach more commercial buildings.”’ We do not find these 
arguments persuasive. 

43. First, there is no evidence that AT&T has access to a discount plan that is ?ot available to other 
providers. The Applicants assert, and opponents do not rebut, that SBC’s “MVP” volume and term 
discount plan, under which AT&T takes SBC special access circuits, is also available to other 
competitive LECs,Il4 and the Applicants state that eleven carriers in addition to AT&T subscribe to the 
MVP plan.”’ Indeed, these plans are made available to others pursuant to contract tariffs or generally 

Io’ Id. at para. 27 

lo’ Id. at para. 29 

109DOJ-SBC/AT&T Consent Decree, App. A. 

‘ lo While UNEs are not available solely for the provision of long distance or mobile wireless services, they are 
available for the provision of local exchange and exchange access services. Triennial Review Remand Order, 20 
FCC Rcd at 2551-58, paras. 34-40. Carriers that obtain UNEs for the provision of local exchange or exchange 
access services may also provide other services using those W s ,  as well. 47 C.F.R. 8 51.309(d). 

‘I’ CompTeYALTS Petition at 14; Cbeyond ef a/. July 14 Ex Parte Letter at 14. 

‘ I 2  COX comments at 15. 

‘ I 3  CompTeYALTS Petition at 14; Cbeyond ef a/. July 14 Ex Pane Letter at 16-21; Letter 60m Teresa D. Baer, 
Counsel for Global Crossing, to Marlene H. Dortch. Secretary, FCC, WC Docket Nos. 05-65,05-75 at 8 (filed June 
2, 2005) (Global Crossing June 2 Ex Parfe Letter). 

‘ I4  SBC/AT&T Reply, Declaration of Parley C. Casto (SBC/AT&T Casto Reply Decl.) at paras. 3-8; SBC/AT&T 
Aug. 1 ExParfe Letter, App. Cat 1-3. 

‘I’ SBC/AT&T Casto Reply Decl. at para. 6 
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available tariffs. Further, the record indicates that negotiations between Qwest and SBC have led to a 
special access discount plan that would enable Qwest to obtain special access discounts that are double 
what Qwest receives under the MVP plan.116 Moreover, SBC provides special access discounts in a 
variety of ways with differing conditions in different states and regions, including discounts available 
even to those camers that might not qualify for the precise discount plan used by AT&T.”’ Indeed, the 
Applicants note that at least one smaller competitor receives a larger discount off the tariffed rate than 
does AT&T.Il8 Finally, we note that regardless of whether competitors are able to negotiate significant 
discounts, where competitive duplication of the last-mile facility is not economic, competing camers will 
be able to rely on high-capacity loop and transport UNEs priced at Total Element Long Run Incremental 
Cost (TELRIC) where they are a~a i l ab le . ”~  

44. Second, existing competitive collocations and the threat of competitive entry through 
collocation allow for special access competition in SBC’s in-region wire centers where AT&T competes 
today. Indeed, in the 19 MSAs in SBC’s temtory where AT&T currently has local facilities,’20 the 
Applicants indicate that AT&T only has collocations in [REDACTED] wire centers compared to the 
total of over [REDACTED] collocations by other competing carriers in SBC wire centers.121 Thus, other 

‘ I 6  Letter from Gary L. Phillips, General Attorney and Assistant General Counsel, SBC, to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 05-65 at 2 (filed Sept. 27,2005). Qwest states that although “[tlhere were a 
number of areas of agreement” regarding the new special access discount plan, it has not yet finally agreed to that 
plan. Letter from Robert L. Connelly, Jr., Vice President - Deputy General Counsel, Qwest, to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 05-65 at 2-3, in Letter from Melissa Newman, Vice President - Federal Regulatory, 
Qwest. to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65 (filed Oct. 5,2005). 

SBC provides special access services under tariffed rates as well as through individual contracts, as SBC has 
gained pricing flexibility in certain MSAs. Various volume and term discounts may apply to individual purchases or 
for all purchases in particular regions. Other discounts are dependent on maintaining minimum purchasing levels 
over several years. See, e.g., AT&T Info. Req., ATT551001558-84; ATT564000335-42. While it is not always 
clear how much each buyer pays, it is clear that the simple tariff rate sometimes used by commenters for comparing 
prices is not adequate for that purpose. See, e.&?., Letter from Thomas Cohen, Counsel for SAVVIS and XO, to 
Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05-65,05-75, Attach. at 5 (filed July 29,2005) (SAVVlS/XO 
July 29 Ex Parte Letter): XO et a/ .  Oct. 3 Ex Parte Letter, Attach. at 2-4; see also Cbeyond et al. Wilkie Decl. at 
para. 15 (discussing the review of special access RFP bid data, and stating that the incumbent LEC “rarely actively 
underhid[s] the posted special access rates”). 

111  

SBC/AT&T Cast0 Reply Decl. at paras. 3-8. 

In addition, we note that the Commission has found that “the availability of UNEs is itself a check on special 

I I8 

I19 

access pricing.” Triennial Review Remand Order, 20 FCC Rcd at 2514, para. 65. 

The Applicants present much of their quantifiable data in this 19 MSA grouping. These MSAs are Austin, I20 

Chicago, Cleveland, Columbus, Dallas, Detroit, Dayton, Hartford, Houston, Indianapolis, Kansas City, LQS Angeles, 
Milwaukee, Reno, Sacramento, St. Louis, San Antonio, San Diego, and San Francisco. For analysis purposes, they 
also include San Jose in the San Francisco MSA and Bridgeport, CT in the Hartford MSA. SBC/AT&T Reply, 
Declaration of Dennis W. Carlton and Hal S. Sider (SBC/AT&T CarltodSider Reply Decl.) at para. 17, n.10. 

Letter from Gary L. Phillips, SBC, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 05-65, Attach. (filed 
Aug. 12,2005) (SBC Aug. 12 Ex Parte Letter). While XO expresses concern that summaries of the collocation data 
in the text of SBC/AT&T’s August 12 exparte letter might double-count fiber-based collocators, our analysis relies 
on the underlying data itself. See XO Oct. 21 Ex Parte Letter at 9. Further, XO cites an order by the Michigan 
Public Service Commission fmding that SBC’s collocation data, submitted for purposes of implementing the 
Commission’s unbundling rules, had overstated the number of fiber-based collocators in one wire center. Id. As an 
initial matter, XO docs not explain why the Michigan commission’s interpretation of “fiber-based collocation” for 
(continued.. ..) 
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competing carriers collectively have [REDACTED] times the number of SBC wire center collocations 
compared with AT&T. In addition, there are approximately [REDACTED] other competing carriers that 
have between [REDACTED] collocations, with an average of [REDACTED] collocations, in each of 
the 19 SBC MSAs where AT&T has local network facilities.'22 Moreover, of the [REDACTED] wire 
centers in the 19 MSAs in SBC's territory in which AT&T has collocations,123 other competing carriers 
are collocated in [REDACTED]. Even in those wire centers where AT&T currently is the only 
collocated carrier, competitors after the merger are likely to have incentives to construct substitute 
collocations. The extensive local fiber networks'" already deployed by other competitors in SBC's 
territory indicate that these competitors are likely to find it both technically and economically feasible to 
construct additional collo~ations.l~~ 

45. Third, the Applicants submitted maps showing the local fiber routes of AT&T and other 
competing carriers in the 19 MSAs where AT&T provides special access in SBC's region.lZ6 These maps 
further demonstrate that other carriers besides AT&T have fiber networks in these geographic areas. In 
many MSAs, some competitors appear to have more extensive networks than A T ~ L T . ' ~ ~  We conclude, 
therefore, that there are existing competitors with local fiber networks that reasonably could provide 
wholesale special access in MSAs where AT&T now operates local facilities.I2* We note that our 

(Continued from previous page) 
purposes of implementing the Commission's unbundling rules should apply to the use of collocation data for 
purposes of evaluating the potential to offer Type I1 services. Moreover, given the overall significant extent of 
collocation by other competitive LECs, an overstatement of the extent of fiber-based collocation in one wire center 
does not alter our conclusions. 

SBC Aug. 12 Ex Parte Letter, Attach. I22 

12' Id. 

''I See infra para. 45 (discussing evidence of competitive fiber deployment). 

As we have found in both the special access and UNE contexts, the presence of fiber-based collocators is a good 
proxy for sunk investment in fiber rings, which we find competitors are able to use in conjunction with special access 
or, where available, UNEs in the provision of Type I1 offerings. See, e.g., Triennial Review Remand Order, 20 FCC 
Rcd at 2589.95.2625-26, paras. 96-105, 167 (discussing the inferences drawn from fiber-based collocations for 
purposes of our UNE rules); Access Charge Reform; Price Cap Pe$ormance Reviewfor Local Exchange Carriers, 
CC Docket Nos. 96-262,94-1, Fifth Report and Order and Further Notice of Proposed Rulemaking, 14 FCC Rcd 
14221,14265-69, paras. 8 1-86 (1999) (Pricing Flexibility Order) (describing the correlation between fiber-based 
collocation and sunk investment in competitive transpon facilities). 

'26 SBCIAT&T Sept. 6 Ex Parte Letter, Attach. 3 

12' We recognize, however, that one must take care in interpreting such maps. For example, in the Triennial Review 
Remand Order, we expressed reluctance to rely on these sort of maps in the context of loop unbundling because 
"they fail to indicate the capacity of service being provided over the facilities described, or whether those facilities 
are in fact being used to provide services for which competitive LECs may use UNEs." See Triennial Review 
Remand Order, 20 FCC Rcd at 2621, para. 158 n.445. In addition, the MSA-level maps did not correspond to the 
wire center analysis the Commission conducted. Id. In the current merger context, we are simply using the maps to 
supplement the quantifiable collocation data and to identify the existence of competitive LEC facilities in the MSA. 

I25 

Competitive LECs have bought special access services from each other for some time and [REDACTED] 
AT&T Info. Req., ATT551001112-54 at 52. AT&T also purchases wholesale special access service from 
[REDACTED] other competitive LECs in SBC territory. SBC/AT&T Fea et ai. Reply Decl. at para. 15. 
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findings here are consistent with the findings underlying the Commission’s high-capacity loop 
impairment analysis in the Triennial Review Remand Order.”9 

46. We are also not persuaded by certain study results cited by commenters that purport to show that 
the removal of AT&T as a special access competitor in SBC temtory would result in significant 
increases in bid prices for wholesale special access 
analysis of particular camers’ special access bid data shows that AT&T and MCI were the most frequent 
bidders to offer competitive special access services and that regression analyses of a large sample of bids 
submitted in response to competitors’ RFPs demonstrates that removal of AT&T from SBC territory 
would result in a doubling of bid  price^.'^' As an initial matter, Applicants have noted the difficulty in 
relying on these assertions since neither the majority of commenters’ source data nor even the underlying 
methodologies used for the analyses are in the public record and have not been subject to examination by 
opposing parties.”* Further, these analyses appear to conflate Type I and Type II special access 
offerings, which, as we find above, are in separate relevant product markets.’” Consequently, we do not 

Commenters have alleged that their 

129 In the Triennial Review Remand Order, the Commission drew inferences that requesting carriers were not 
impaired without unbundled access to DS1 and DS3 loops in wire centers with a significant number of business lines 
and tiher-based collocators. See Triennial Review Remand Order, 20 FCC Rcd at 2622-23, para. 161. The 
Commission further noted that in those wire centers where high-capacity loop unbundling was eliminated, carriers 
could compete using incumbent LEC or third party special access to serve particular buildings to the extent that 
competitive facilities cannot economically be deployed. See id. at 2623-24, para. 163. For various reasons, the 
Commission did not directly rely on the availability of special access as precluding the need for unbundling. See 
generally id. at 2560-71, paras. 46-63. In the Triennial Review Remand Order, the Commission was evaluating 
whether a requesting carrier would be impaired without access to a W E ,  whereas here we are evaluating the 
merger’s effects on competition in the market for special access. Consequently, we find it appropriate here to rely on 
competing carriers’ ability to use Type I1 special access facilities given the evidence in the record on all sides 
regarding successful special access competition provided by Type I1 service offerings. Cf: SBC/AT&T Reply at 27, 
39 (contending that the Commission’s high-capacity loop impairment analysis suggests that competitive alternatives 
would remain for AT&T’s lit buildings). - 

ACN et al. Comments at 35; Broadwing and SAWIS Petition, Declaration of Mark Pietro (Broadwing Pietro 
Decl.) at para. 18; CompTeVALTS Petition at 27; Ad Hoc Telecom Users Reply at 20-22; BT Americas Reply at 15- 
16; Letter from Richard M. Blau and Edward W Kirsch, Counsel for CTC Communications, to Marlene H. Dortch, 
Secretary, FCC, WC Docket Nos. 05-65,05-75 at 4-5 (filed Sept. 21,2005) (CTC Sept. 21 Ex Parte Letter); Letter 
from Brad E. Mutschelknaus, Counsel for BridgeCom el al., to Marlene H. Dortch, Secretary, FCC, WC Docket 
Nos. 05-65,05-75 at 2 (filed Sept. 22,2005) (BridgeCom el a/. Sept. 22 Ex Parte Letter); Letter from John T. 
Nakahata, Counsel for Level 3 Communications, LLC, to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05- 
65.05-75, Attach. at 2 (filed Sept. 23,2005) (Level 3 Sept. 23 Ex Parte Letter). 

‘’I Cbeyond ef a/.  Wilkie Decl. at paras. 14-16,23-27 (“[flor those circuits where competition is eliminated and the 
requesting carrier is left with the current special access tariff, prices will rise approximately lOO%.”): see also Letter 
from Brad E. Mutschelknaus, ef a/ . ,  Counsel for Eschelon ef a/ . ,  to Marlene H. Dortch, Secretary, FCC, WC Docket 
Nos. 05-65,05-75, Attach. (filed May IO, 2005) (Eschelon et al. May IO Ex Parte Letter); SAVVISKO July 29 Ex 
Parte Letter, Attach. at 5; Letter from Teresa D. Baer, Counsel for Global Crossing, to Marlene H. Dortch, 
Secretary, FCC, WC Docket Nos. OS-65,05-75, Attach. at 3 (filed Sept. 7,2005) (Global Crossing Sept. 7 Ex Parfe 
Letter) (comparing certain AT&T, MCI, and BOC T-l prices for hvo states); XO era/.  Oct. 3 Ex Parfe Letter, 
Attach. at 3-4. 

132 SBC/AT&T Aug. 1 Ex Parfe Letter, App. A at 3. It is not clear how similar the bid process was between the 
several companies, whether there were substantial negotiations after the bids, or whether the bids were conducted in 
several rounds. Understanding these, and possibly other, considerations could be important in interpreting the data. 

‘33 See, e.g., XO et a / .  Oct. 3 Ex Parfe Letter, Attach.; SAVVlSiXO July 29 Ex Parte Letter, Attach. at 5. 
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accept the commenters’ bid data analyses as demonstrating that the merger will lead to special access 
price increases at particular buildings. 

47. In summary, within SBC’s region, we find that, collectively, other competing camers have more 
fiber and many more collocations than does AT&T.’” In the limited number of MSAs where AT&T has 
local facilities in the SBC region, AT&T represents less than [REDACTED] percent of the competitive 
collocations. Moreover, the record clearly shows that AT&T’s collocations are located exclusively in 
MSAs with many other competitive collocations. Therefore, we conclude the elimination of AT&T as a 
provider of Type I1 wholesale special access services should not have an appreciable effect on the price 
or availability of Type I1 wholesale special access services. 

48. MSA-wide effects. To the extent that the elimination of AT&T as a competitor in the Type I 
wholesale special access market causes competitive harm, this also could result in increases in the MSA- 
wide prices that SBC sets for its own special access services.”’ However, as discussed above, we find 
that the divestitures contained in the consent decree executed by the Department of Justice and the 
Applicants should adequately address any competitive concerns that we might have relating to this 
market. Thus, in light of the DOJ Consent Decree, we conclude that the merger is not likely to result in 
increases in the MSA-wide prices that SBC charges for special access services. Moreover, the voluntary 
commitments that the Applicants have offered,’36 and which we accept and make conditions of our 
approval of this order, provide us with further comfort that the merger is not likely to result in 

We reject EarthLink’s assertion that the proposed merger will eliminate AT&T as a potential wholesale DSL 
competitor. EarthLink contends that AT&T “intended to move aggressively into the broadband space” snd had the 
collocations, networking equipment, and other technology to do so. Letter from Jennifer L. Phurrough, Counsel for 
EarthLink, to Marlene H. Dortch, Secretary, FCC, WC Docket Nos. 05-65.05-75, Attach. at 25 (filed Sept. 26, 
2005) (EarthLink white Paper). As an initial matter, we note that EarthLink relies on statements about AT&T’s 
intentions regarding DSL from 1999-2001, see id. at 24-25 nn.56-59, many years prior to its determination to 
discontinue pursuing its consumer DSL line of business. See infra Part V.D (discussing AT&T’s decision to 
discontinue offering mass market services). Consequently, EarthLink’s outdated evidence does not persuade us that 
AT&T was likely to begin offering wholesale DSL services in the absence of the merger. Moreover, we conclude 
that AT&T is not uniquely positioned to become a wholesale DSL provider. The Commission previously has found 
that “competitors are actively deploying their own packet switches, including routers and DSLAMs to serve both the 
enterprise and mass markets, and that these facilities are much cheaper to deploy than circuit switches,” suggesting 
that AT&T likely is not unique in its ownership of DSLAMs and networking equipment. TriennialReview Order, 
18 FCC Rcd at 17321-22, para. 538. Further, as we find above, there are numerous other competitive LECs with 
collocations. Given that unbundled DSO loops are available throughout SBC’s region, those other caniers also can 
use their collocations in conjunction with unbundled loops to offer wholesale DSL service. Indeed, AT&T itself 
offers DSL “by leasing wholesale services from unafiliated DSL providers” such as Covad, New Edge, and 
MegaPath. AT&T Info. Req. at 54. 

’” As previously discussed, each building represents a separate relevant geographic market, and competitors 
frequently charge different prices for special access services to different buildings. To the extent that SBC has 
received Phase I1 pricing flexibility, but nevertheless sets special access prices that are geographically averaged over 
an entire MSA, we would expect that SBC would set a geographically uniform price that maximizes its profits given 
competitive conditions that vary from building to building. If competition is reduced to a number of buildings, this is 
likely to cause SBC to raise its MSA-wide price. See, e.g., Global Crossing Farrell Declaration at para. 17; see also 
EchoSlar/DirecTYOrder, 17 FCC Rcd at 20629, para. 185 (providing a formula that describes how the profit- 
maximizing, uniform price that is averaged over multiple geographic markets will rise in response to a decrease in 
competition in particular local markets). 

I34 

Seegenerally SBC Oct. 31 Ex Parte Letter, Attach.; see also Appendix F 
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